STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT

VIBRUS GROUP, LLC, a Michigan,
limited liability company,

Plaintiff,
VS. Case No. 2013-3197-CK
BRENDA PETTWAY, and POWERLINK
ENVIRONMENTAL SERVICES, LLC,
d/b/a POWERLINK FACILITIES
MANAGEMENT SERVICES, a Michigan
limited liability company,

Defendants.

/

OPINION AND ORDER

Defendant Powerlink Environmental Services, LLC di\erlink”) has filed a
motion for summary disposition pursuant to MCR BI1)(10). Plaintiff has filed a
response and requests that the motion be denied.

In addition, Plaintiff has filed a motion for pift summary disposition pursuant
to MCR 2.116(C)(10). Powerlink has filed a respoasid requests that the motion be
denied.

Factual and Procedural History

Plaintiff is in the business of providing servicesolving human resources,
employee recruiting, and employee staffing. Onuday 10, 2007, Defendant Brenda
Pettway (“Defendant Pettway”) entered into an “HExe® Employment Agreement”
(“Executive Agreement”) with Plaintiff's predecesgdennaCare Staffing Solutions, Inc.

(“Cenna”). Included with the Executive Agreemertesms is a hon-compete provision



(the “Non-Compete”). Plaintiff alleges that it gped into Cenna’s shoes with respect to
the Executive Agreement when it purchased Cennd, that Defendant Pettway
continued to work pursuant to the terms of the EHxee Agreement up until her
resignation on February 25, 2013.

Prior to her resignation, Defendant Pettway whsgadly negotiating with
Powerlink. Defendant Pettway allegedly began wagkfor Powerlink shortly after
resigning her employment with Plaintiff.

Plaintiff and Powerlink both provide employment ftey services, and both
provide those services to Henry Ford Hospital’'s iEmmental Services Department
(“Henry Ford”). Plaintiff alleges that Defendan¢tRvay manages Powerlink’'s account
with Henry Ford and that Powerlink and Defendarttvey have engaged in a scheme to
recruit Plaintiffs employees in an effort to gdtem to leave Plaintiff and come to
Powerlink. Further, Plaintiff alleges that PowekliDefendant Pettway have successfully
hired some of those individuals away from Plaintiff

On August 7, 2013, Plaintiff filed its complaint ithis matter asserting the
following claims: Count |- Breach of Contract agstirDefendant Pettway; Count II-
Breach of Fiduciary Duty against Defendant Pettw@gunt IlI- Defamation against
Powerlink; Counts IV and V- Tortious Interferencgamst Defendant Pettway and
Powerlink; and Count VI- Conspiracy against Defentd®ettway and Powerlink.
Plaintiff has since dismissed Count lll-Defamation.

On November 12, 2014, Powerlink filed its instanbtion for summary

disposition. Plaintiff has since filed a respoasd requests that the motion be denied.



On November 26, 2014, Plaintiff filed its instanbton for summary disposition.
Powerlink has since filed a response and requiestsite motion be denied.

On December 8, 2014, the Court held a hearing mection with the motions
and took the matters under advisement. The Castréviewed the materials submitted
by the parties, as well as the arguments advarictt dearing, and is now prepared to
render its decisions.

Sandard of Review

A motion under MCR 2.116(C)(10) tests the factugdport of a claim.Maiden v
Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999). In rewrey such a motion, a trial
court considers affidavits, pleadings, depositioagimissions, and other evidence
submitted by the parties in the light most favoeatol the party opposing the motiotd.
Where the proffered evidence fails to establisheaugne issue regarding any material
fact, the moving party is entitled to judgment asatter of law. Id. The Court must
only consider the substantively admissible evideactially proffered in opposition to
the motion, and may not rely on the mere possytiitiat the claim might be supported by
evidence produced at triald., at 121.

Arguments and Analysis
A. Counts IV and V- Tortious Interference

Plaintiff's complaint includes claims fomter alia, (1) tortious interference with
a business relationship or expectancy and (2)otstiinterference with a contract.
Tortious interference with a contract and tortiousrference with a business relationship
or expectancy are separate and distinct torts uMdagrigan law. Health Call of Detroit

v Atrium Home & Health Care Services, Inc., 268 Mich App 83, 89; 706 NW2d 843



(2005). The Court itdealth Call summarized the elements needed to establish ttse to

as follows:

The elements of tortious interference with a cartteae (1) the existence

of a contract, (2) a breach of the contract, and(Bunjustified instigation

of the breach by the defendant. The elements abtsr interference with

a business relationship or expectancy are (1) thstemce of a valid

business relationship or expectancy that is no¢searily predicated on an

enforceable contract, (2) knowledge of the relaiop or expectancy on

the part of the defendant interferer, (3) an intevdl interference by the

defendant inducing or causing a breach or ternonadif the relationship

or expectancy, and (4) resulting damage to they panbse relationship or

expectancy was disrupted.

Id., at 89-90 [internal citations omitted]

In its motion, Powerlink first contends that Pl&#ifg tortious interference with a
contract claim as it relates to Defendant Pettvaalg because the Executive Agreement
was between Cenna and Defendant Pettway, not ilaamd Defendant Pettway.
Specifically, Powerlink contends that Cenna coulot assign its rights under the
Executive Agreement without Defendant Pettway’sttemi consent. The Executive
Agreement provides, in pertinent part:

Assignment

This Agreement shall be binding upon both partiéeither party may

assign or delegate any of its rights or obligatibeseunder without first

obtaining the written consent of the other party.

It appears undisputed that Cenna did not obtairemuint Pettway’'s written
consent to assign its rights under the Executiveedgent to Plaintiff. If contract
language is unambiguous the Court must construeeafmce the contract as written.
Quality Prods & Concepts Co v Nagel Precision, Inc, 469 Mich 362, 375; 666 Nw2d

251 (2003). Therefore, an unambiguous contragit@lision is reflective of the parties’

intent as a matter of law, and that intent willdsdorced unless it is contrary to public



policy. Id. Indeed, “[tlhe goal of contract interpretationtesread the document as a
whole and apply the plain language used in orddrtwor the intent of the parties. [The
Court] must enforce the clear and unambiguous laggof a contract as it is written.”
Greenville Lafayette, LLC v Elgin Sate Bank, 296 Mich App 284, 291; 818 NW2d 460
(2012).

In this case, the Executive Agreement, which is ¢y contract related to
Defendant Pettway’s employment with Cenna and/amiff, unambiguously provides
that it is between Cenna and Defendant Pettwayditiddally, the Executive Agreement
unambiguously provides that it may not be assigmidout the written consent of the
other party, which it is undisputed was not obtdimrethis case. Consequently, the Court
must enforce the terms of the Executive Agreementréten and hold that there was not
a contractual relationship between Plaintiff andfdddant Pettway. Accordingly,
Plaintiff's tortious interference with a contradaiecns against Defendants based on the
Executive Agreement fail as a matter of law.

In addition, Plaintiff alleges that Defendants itmusly interfered with its
relationship with Henry Ford by hiring some of Rl#f's employees (“Targeted
Employees”). Plaintiff's allegation that Defendartave tortiously interfered with its
contractual relationship with Henry Ford is bas&dtwo contracts: a contract between
Plaintiff and Act 1 and Act 1's contract with HenRord (collectively, “Henry Ford
Contracts”). In its motion, Powerlink contends titas a company affiliated with Henry
Ford and that as a company affiliated with HenrydFts actions in soliciting and hiring
the Targeted Employees is permitted under the HEorg Contracts. The Henry Ford

contracts provide, in pertinent parts:



B. If Henry Ford, directly, such as through any compamthin
[Henry Ford’s] control, or a company affiliated wifHenry Ford],
solicits, or offers employment to, and/or hires &RSONNEL
of [Act 1] (or its subcontractors) as an employeensultant,
independent contractor of [Henry Ford], or utilizethe
PERSONNEL through another temporary or outsourgearyice
within three (3) months after the termination o#tttparticular
PERSONNEL’s temporary assignment with [Act 1] atefty
Ford], [Henry Ford] agrees to pay [Act 1] $3,000.00

C. However, in the event a particular PERSONNEL hamnhbgilized
at [Henry Ford] on a regular basis, within a rajlitwelve (12)
month year (acknowledging days off) for a minimufrb20 hours
for non-clinical staff or 640 hours for clinicalast, [Henry Ford]
may offer employment to that particular PERSONNEILlthaut
incurring any cost. Once a particular PERSONNEE heached
the required number of minimum hours in that rglib2 month
period [Henry Ford] will not be required to waietlbove stated 3
month period prior to employing that particularivndual.

(See Powerlink’s Exhibit 3, at 1(B))

In its motion, Powerlink contends that the indiatkiit allegedly solicited had
been utilized for the minimum number of hours regdiunder section (C) and that as a
result it, as a company affiliated with Henry Foeduld solicit them without causing any
breach of the terms of the Henry Ford Contracts.

In its response, Plaintiff contends that even ihiyeFord could have solicited the
individuals in question pursuant to the above-eziee provisions, Powerlink was not
permitted to do so because it is not a “companiiaéd with Henry Ford.”

The phrase “company affiliated with Henry Ford”net defined by the Henry
Ford Contracts. The evidence Plaintiff has presmtith respect to this issue is (1) the
provision of the contract between Powerlink and mgeRord in which Powerlink is

categorized as an independent contractor and (#gsentations made in a separate

proceeding by Henry Ford that it is not affiliat@dh Powerlink. In its brief, Powerlink



relies on the affidavit of Marco Capicchioni, HenFprd’'s former vice president of

facility, real estate and support services, in Wwhe testified that Powerlink was acting
as a partner with Henry Ford. Based on this ewidetthe Court is convinced that a
genuine issue of material fact exists as to wheftwverlink was affiliated with Henry

Ford at the time it solicited and/or hired the Teegl Employees.

Next, Powerlink contends that Plaintiff could naivk a realistic expectation that
their relationship with the Targeted Employees wochntinue beyond 6 months as the
Henry Ford Contracts provide that Plaintiff is ttsare that no employees are assigned to
work for Henry Ford for more than six months unlelenry Ford authorized otherwise in
writing. See Powerlink’s Exhibit 8, at p. 13. In this caseappears undisputed that all
but one of the Targeted Employees had worked betfw#id6 month contract term at the
time they were hired by Powerlink. While Plaintdfserts that it was improper for
Defendants to solicit and/or hire the Targeted Exygés because they had an expectation
that the Targeted Employees would continue workorgPlaintiff, they have failed to
provide any evidence that its expectation was rttfear wishful thinking.

Business expectancy must be a reasonable likeljhmade than mere wishful
thinking. Trepel v Pontiac Osteopathic Hospital, 135 Mich App 361, 377; 354 Nw2ad
341 (1984). In this matter, Plaintiff had no asswes or guarantees that any of the
Targeted Employees would continue their employmattt Plaintiff for a set period of
time. Consequently, the Court is convinced thateBaants did not tortiously interfere
with Plaintiff's business expectancy by solicitihging the Targeted Employees.
Moreover, while one of the Targeted Employees afgpteahave worked for less than 6

months prior to being hired by Powerlink, Plaintifis not alleged the Defendants in any



way prevented Henry Ford from paying the $3,0006#0that applied in that situation.

Accordingly, Plaintiff has failed to establish tha¢fendants had a culpable motive when
they solicited and/or hired that individual. Fdwese reasons, Powerlink’s motion for
summary disposition of Plaintiff's tortious interé@ce with a claims related to Henry
Ford must be granted.

The remainder of Plaintiff's tortious interferenclaim against Powerlink is their
allegation that Powerlink tortiously interfered WwiRlaintiff's contracts with the Targeted
Employees. Specifically, Plaintiff alleges that Bredants’ actions induced the Targeted
Employees to breach the non-compete provisionhef tontracts with Plaintiff. The
provisions in question provide:

5.1 Agreement not to Compete

Employee shall not compete or assist anyone elseotopete with

[Plaintiff] either directly or indirectly:

(a) While Employee is employed by [Plaintiff]; or

(b) For a period of one year after the terminatwbmis/her employment,

except as otherwise provided below.
5.2 Definitions:

*k%k

(b) To act “directly or indirectly” means to acttime capacity of an owner,
stockholder, officer, director, partner, member, nager, lender or
consultant, or in any other capacity. Nothinghis tsection shall prohibit
an Employee from working for another employer dgrirmes wherein
said Employee is not employed by [Plaintiff] progeithat the Employee
is not a founder, owner, stockholder, officer, diog or partner of such
other employer in competition with [Plaintiff].

In this case, the Targeted Employees were hiredPbwerlink after their
employment with Plaintiff had ended. While the Jeted Employees’ contracts with
Plaintiff provide a one year non-compete provisitime contracts also provide that
nothing in the contracts bars the employees fromoimeng employed by a different

company so long as they are not currently empldyeBlaintiff, and the contracts do not



require the Targeted Employees to work for a cerfmriod of time before they can
resign. While Plaintiff is correct that “[tlhe ertional and knowing inducement of a
party to break his contract with another party mrangful act, and actionable as such,
unless reasonable justification or excuse can loevigh Greenwald v Greenwald, 480
Mich 1158; 746 NW2d 620 (2008), Defendants’ actiomshis case did not cause the
Targeted Employees to breach their agreements Rlgimtiff. Accordingly, as the
alleged breaches are Plaintiff's sole evidencenaflegal, fraudulent or unethical motive,
Plaintiff has failed to satisfy a necessary elemehiits tortious interference claim.
Consequently, the Court must grant summary digpositof Plaintiff's tortious
interference with a contract claims in favor of Bradants.

B. Conspiracy

“Civil conspiracy is a combination of two or morerpons, by some concerted
action, to accomplish a criminal or unlawful purpper to accomplish a lawful purpose
by criminal or unlawful means.Temborius v Satkin, 157 Mich App 587, 599-600; 403
NW2d 821 (1986). Further, “the agreement, or pneeoved plan, to do the unlawful act
is the thing which must be proved.1d. at 600. “Direct proof of agreement is not
required, however, nor is it necessary that a foraggeement be proven.ld. “It is
sufficient if the circumstances, acts and condddhe parties establish an agreement in
fact. Furthermore, conspiracy may be establishedifoyumstantial evidence and may be
based on inference.ld.

For the reasons discussed above, the Court is moedvithat no unlawful act was
committed by Defendants. Consequently, Plaintifftsaspiracy claims must also be

dismissed.



B. Count I-Breach of Contract

Count of | of Plaintiffs complaint purports to s#aa breach of contract claim
against Defendant Pettway. However, for the remsliscussed above, Plaintiff was not
a party to the Executive Agreement, the contraat thalleges that Defendant Pettway
breached. Consequently, Plaintiff's claim fails asmatter of law and summary
disposition must be granted in favor of Defendagttway.

Conclusion

Based upon the reasons set forth above, Plaintififu¢ Group, LLC’s motion for
partial summary disposition is DENIED and Defenddwerlink Environmental
Services, LLC’s motion for summary disposition iRE&NTED. Plaintiff's breach of
contract (Count I), tortious interference (Count &id V) and conspiracy (Count VI)
claims are DISMISSED. As Plaintiff's defamatiomioh (Count Ill) has previously been
dismissed, the sole remaining claim in this casPlantiff's breach of fiduciary duty
claim (Count IlI) against Defendant Brenda Pettwayn compliance with MCR

2.602(A)(3), the Court states thBpinion and Order does not resolve the last claim and

does not close the case.

IT IS SO ORDERED.
/s/ John C. Foster
JOHN C. FOSTER, Circuit Judge

Dated: December 30, 2014
JCF/sr
Cc: viaemail only

Jason M. Shinn, Attorney at Layghinn@shinnlegal.com
David A. Kotzian, Attorney at Lawdak@davidkotzian.com

10



